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Dear Professor Cornish

VARIATION TO THE DEED OF AGREEMENT REGARDING FUNDING FOR
AUSTRALIA'S ASSOCIATE MEMBERSHIP OF EMBL

As you are aware, the original Deed of Agreement between the Commonwealth and
Monash University concerning Australia's associate membership of EMBL contains the
following text within Schedule 1:

B.2 (b} You will, as a matter of priority, work with other Fee
Contributors to establish an organisation (to be called 'EMBL
Australia"), to take over from you the role of Lead Institution.

B.2(¢)"  Inthe event that We determine that EMBL Australia (or any
other organisation) shall be the Lead Institution, that
organisation will take over from You all the responsibilities of
the Lead Institution as set out in this Deed.

Now that EMBL Australia has been established, the above text is out-of-date. | propose
that we rectify this situation by amending the existing Deed to:

(1) add a new definition to Clause 31 (for the new Agreement relating to the
establishment of EMBL Australia and the EMBL Australia Council);

(2) remove item B.2 (c); and
(3) amend item B.2 (b) to rcad:

Your actions as Lead Institution will occur subject to the terms of the
'"Agreement relating to the establishment of EMBL Australia and the
EMBL Australia Council’,

I seek your agreement to these amendments through your signature below, and your
initialling of each page of each copy of attached the replacement pages for the Deed.
Please return a signed copy of this letter plus one copy of the Deed amendment to me for
our records.



If you wish to discuss any aspect of the variation to the funding agrcement please contact

Alex Aitkin by email at: alex.aitkin@innovation.gov.au

or by phone on: (02) 6276 1520.

Yours sincerely
Ao R

Jessie Borthwick
Head of Division
Science and Research Division

’Z"( March 2009

Encl.

Professor Edwina Cornish
Deputy Vice Chancellor (Research)
Monash University

oA 1 O 2009



30.1

30 Survival of Clauses

These clauses survive the expiration or eardier termination of this agreement: 4, 6, 10, 11,

9,10, 11, 12, 14 and 30.

30.2 Clauses 7 and 16 apply during this agreement and for 7 years from the end of this

31.1

24 March, 2009
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31 Interpretation

In this agreement, unless the contrary intention appears:

‘ABN’ has the same meaning as it has in section 41 of the A New Tax Systens (lustralian
Brisiness Nagrher) <let 1999,

‘Agreement relating to the establishment of EMBL Australia and the EMBL
Australia Council’ refers to an agrecment, entering-into-force on 21 November 2008,
between Monash University, the Commonwealth Scientific and Industrial Rescarch
Organisation (CSIRO), The University of Western Australia, The University of
Queensland, and The University ot Sydney.

‘Auditor-General’ means the office established under the . -Luditor-General et 1997 and
includes any other entity that may, trom time to time, perform the functions of that
oftice;

‘Australian Accounting Standards’ refers to the standards of that name maintained by
the Australian Accounting Standards Board ereated by seetion 226 of the Austrafion
Secinvties ane Tnpestiments Coninission <let 20017,

‘Australian Auditing Standatds’ refers to the standards prepared by the Auditing
Standards Board of the Australian Accounting Research Foundation and generally
accepted audit practices to the extent they are not inconsistent with those standards;

‘Commonwealth Matcerial’ means any Material provided by Us to You for the
purposes of this agreement or which is copied or derived from that Material, except tor
Project Material;

‘Completion Date’ mcans:

(D) thie date specitied in item A of Schedule 1;
(i)  if no date is specitied, the day atter You have done all that You are required
to do under this agreement to Our satiséaction;

‘Conflict’ refers to a contlict of interest, or risk of a contlict of interest, or an apparent
conflict of interest arising through You engaging in any activity or obtaining any interest
that is likely to interfere with or restrict You in providing the Project to Us fairly and
independently;

‘Contributions” means the amounts that each lice Contributor has agreed to pay
towatds the Fee, and in the proportions identified at Table 1 of schedule 1.

‘Date of this Agreement’ mcans the date writtent on the signhature page of this
agreement, and if no date or more than one date is written there, then the date on which
this agreement is signed by the last party to do so;

‘Electronic Communication’ has the same meaning as it has in section 5 ot the
Filectranic Transactions <t 1999,
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‘EMBL’ means the Furopean NMolecular Biology Laboratory.

‘EMBL Partner Laboratory’ means any laboratory which LEMBL has licensed, through
a legally-binding written agreement, to refer to itself as such.

‘Faculty Development Program’ means a program, referred o in MBI Council
document 2003 171, under whase terms EMBIL may incorporate within its Units two
Australian funded rescarch teams.

‘the Fee’ mcans the fee of five million 1iuros payable to MBI tor Australia’s associate
membership to EMBL.

‘Fee Contributors® means the following entities: the Commonwealth, Monash
University, The University of Western Australia, the Commonwealth Scientific and
Tndustrial Rescarch Organisation, The University of Queensland and The University of
Sydney, that have collectively agreed to pay the FFee.

‘Funding’ or Funds’ means Out Conttibution, or the amount or amounts (in cash or
kind) payable by Us under this agreement as specified in item AA of Schedule 2,
including interest earned on that amount;

‘GST’ has the same meaning as it has in section 195-1 of the GST Act;
‘GST Act means the < New Tux Systenr (Gaody and Services Tax) Act 1999 (Cih);

‘Head of Delegation’ means an Australian Government official who represents
Australia at meetings with representatives from other governiments.

‘Information Ptivacy Principle” has the meaning given in the Privacy Act;

‘Intellectual Property Rights’ includes all copyright (including rights tn relation to
phonograms and broadeasts), all rights in relation to inventions (including patent rights),
plant varieties, registered and unregistered trademarks (including service marks),
registered designs, circuit layouts, and all other rights resulting from intellectual activity
in the industrial, scientific, literary or artistic ficlds;

‘Lead Institution’ means the Australian institution nominared by the Australian
Government, which may entet into Membership Contracts with MBI, and must pay
the associate membership amounts to EMBL and administer Australian participation in
collaborative activities with FENBIL, on behalf of Australian Universitics and research
bodices.

‘Matetial’ includes documents, equipment, software (including source code and object
codc), goods, information and data stored by any means including all copies and extracts
of the same;

‘Membership Contracts® means those contracts entered into between the I.ead
Institution and MBI, which govern the legal rights and obligations relating to the
associate membership.

‘Our Confidential Information’ means information that:

(i) s described in itemn T of Schedule 15
(iv)  We identify, by notice in writing to You after the Date ot this Agreement, as
confidential information for the purposes of this agrecement; ot
() You know or ought to know is confidential to Us;
‘Personal Information’ has the same meaning as it has in section 6 of the Privacy Act;

‘Privacy Act’ means the Priracy -ler 1988
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3.2

‘Privacy Commissioner’ means the Office of the Privacy Commissioner established
under the Privacy Act and includes any other entity that may, from time to time,
perform the functions of that Ottice;

‘Program’ means the part of Our operations specified in item 1B of Schedule 1 under
which We are able to give the Funding to You;

‘Program Delegate’ means the person for the time being performing the duties of the
office of the Depattinent specified in item BB.1 of Schedule 2 or any other person
specitied by the Secretary and notitied in writing to You,

‘Project means the activity described in item B of Schedule 1, and includes the
provision of Project Material specificd in that item;

‘Project Material’ means:

(a)  all of the Reports required under this agreement;

(b)  any information that You ate requited to provide to Us under this

agreement; and

(¢)  all publicity matcrial regarding the Project that 1s issued by You.
‘Records’ includes documents, information and data stored by any means and all copies
and cxtracts of the same;
‘Report’ means Project Material that is provided to Us for reporting purposes on
matters including the use of the Funding, whether or not the requirements specitied in

itetn B of schedule 1 have been achieved, progress reports and evaluations of the
Project or obligations of this agrecment, as stipulated in item G of Schedule 1;

‘Secretary’ means a person for the time being petforming the duties of the office of
Secretary to the Department and includes a person designated in writing by the
Secretary to exercise any of the Secretary’s powers under this agreement;

Us’, ‘We’ and ‘Our’ includes the Commonwealth’s ofticers, delegates, employees and
agents, and Qur successors;

You’ and Your’ includes, where the context admits, Your officers, cnployees, agents
and subcontractors and Your successors;

“Your Confidential Information’ means information that is described in item CC of
Schedule 2.

In this agreement, unless the contrary intention appears:
(a)  words in the singular include the plural and vice versa;
(b)  words importing a gender include the other gender;

(¢)  areference to a person includes a partnership and a body whether corporate

or otherwise;

() clause headings or words in bold format are inserted for convenience only,

and have no effect in limiting or extending the language of provisions;
{e) all references to dollars are to Australian dollars;

(f}  unless stated otherwise, a reference to legislation is to legislation of the

Commonwealth, as amended from ume to time;
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{(¢)  an uncertainty or ambiguity in the meaning of a provision of this agreement
will not be interpreted against a party just because that party prepared the

provision; and

(h}  where a word or phrase is given a defined meaning, any other part of speech
or other grammatical form of that word or phrase has a corresponding

meaning.

31.2 The schedules (and annexures and documents incorporated by reference, if any) form
patt of this agreement.
«

31.3 In the event of any conflict ot inconsistency between any part ot:
(2)  the terms and conditions contained in the clauses of this agreement;
(L)  the schedules
(c}  the annexures, it anv;
()  documents incorporated by reference, if any,

then the material mentioned in any one of paragraphs (a) to (<) above has precedence
over material mentioned in a subsequent paragraph, to the extent ot any contlict or
inconsistency.
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B.
B.1

Schedule 1 Your Obligations

Term of agreement (clause 1)

The Completion Date for this agreement will be 28 I'cbruary 2015, or at such time as
We determine, in consultation with You, that another organisation shall be the Lead
Institurion.

Project {clause 2)
Background

National Collaborative Research Lnfrastrucinre Strategy (NCRIS)

@)

{b)

NCRIS is an Australian Government Program cxtending from 2005-6 to 2010-11 which
aims to provide researchers with major rescarch facilitics, supporting infrastructure and
nctworks necessary for world-class rescarch.

Some key principles underpinning NCRIS are that:

() Australia’s investment in research infrastructure should be planned and developed
with the aim of maximising the contributions of the research and development
system to economic development, natdional security, social wellbeing and
environmental sustainability;

(i)  Infrastructure resources should be focussed in areas where Australia is, or has the
potential to be, world-class (in both discovery and application driven rescarch),
and to provide international leadership;

(iiiy  Major infrastructure should be developed on a collaborative, national, non-
exclusive basis;

(iv)  There should be as few barriers as possible to accessing major infrastmeture for
those undertaking meritorious research;

(v} The Strategy should seck to cnable the fuller participation of Australian
rescarchers in the internarional rescarch system.

custralia’s associvte presibership of EAIBL

©

()

The European Molecular Biology Laboratory (MBI is a research organisation
financially supported by twenty member states. It has five facilities located in Germany,
France, Ttaly and the Cnited Kingdom.

For a period of seven vears from 1 March 2008 Australia will be an associate member of
ENBIL. The terms and conditions of associate membership are set out in an Instrument
of Cooperation berween the Australian Government and EMBIL (‘the Instrument’), and
in other documents referred to by the Instrument, including the ‘Proposed Principles
regarding Australian Associate Membership of ENMBIC document.

Australia’s associate membership of EMBIL will support the NCRIS principles by
enabling the fuller participation of Australian rescarchers in the international research
system, and by providing improved access by meritorious researchers to major
infraseructure in areas where Australia is world-class.

SAsigciate Menibership Lee

0]

An associate membership tee of five million euros is payable o EMBL. The
Commonweaith {through NCRIS), Monash University, the University of Western
Australia, the Commonwealth Scientific and Industrial Research Organisation (CSIRO),
the University of Queensland and the University of Sydney (‘the Fee Contributors’)
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have collectively agreed to pay this fee in the proportions, and according to the

schedule, shown in Table 1 below:

Table 1 - Associate membership fee payment schedule dates and amounts

NCRIS

Monash University

University of Western

Australia

CSIRO

2007/08

AUD
3,000,000
314,500 euros

207,300 euros

AUD
400,000
152,400 euros

2008/09

.00

314,500 curos
207,300 euros
AUD

300,000
152,400 curos

2009/10

0.00

314,500 euros
207,300 euros
AUD

300,000
152,400 curos

Total

AUD
3,000,000
943,500 euros

621,900 curos
AUD

1,000,000
457,200 euros

University of Sydney

University of Queensland 152,400 curos 152,400 curos 132,400 curos 457,200 euros
Total (euros)

3,000,000 1,000,000 1,000,000 5,000,000

Lead [nstitution

(&)  Ihe Instrument states that an Australian Institution nominated by the Australian
Government (‘the Lead Institution’) may enter into contracts to govern the legal rights
and obligations relating to associate membership (‘Dembership Contracts’). The
Instrument also states that the T.ead Institution will pay the associate membership fee
amounts 1o BNMBIL and that Australian participation in collaborative activities with
L:MBLL occurring under the Instrument will be administered by the Lead Institution.

FEMBIL Conneil

(hy  Australia will have observer status on the EMBL Couneil and will participate in EMBIL
Council meetings through the presence of up to rwo delegates.

Renenal of associate membership

(iy  Renewal of the associate membership for periods bevond 28 February 2015 will be
dependent upon mutual consent between EMBIL and the Australian Government. It
will require a formal written request to the LMBL Council by the Australian
Government no latet than 1 September 2013, and unanimous approval by the MBI
Council.

B.2 Project Description
Lead Lustitution

) You will be the I.ead Institution referred to in the Instrument, from the Date of this
Agreement until the Completion Date, or until such time as We determine, in
consultation with You, that another organisation shall be the Lead Institution.

(b} Your actions as Lead Institution will occur subject to the terms of the Agreesment relating
to the establishaent of MBI Anstralia and the ENIBL Australia Conncif .
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Asvociate Menibership Fee

(©

Using the Funding, Your Coniributions and the Contributions of other Fee
Contributors in the proportions identified in Table 1 at item B.1, You must pay ENBL
the Fee in three instalments in accordance with the following schedule:

First payment:  Theee (3) million curos, by T March 2008
Second payment: One (1) million curos, by | March 2009
Final payment:  One (1) million curos, by | Aarch 2010

You will not be required to pay the Fee to the extent that You do not receive the
Funding or the Contributions of other I'ec Contributors.

You must entet into a legal binding agreement with cach of the other IFee Contriburors
within I month of the Date of this Agreement, and through each agreement ensure that
the Fee Contributor provides to You their relevant Fee Contributions in accordance
with the schedule indicated at Table 2 below:

Table 2
Amount Amount Amount Total
Payable in Payable in Payable in Amounts
2007/2008 200872009 2009/2010 Payable
University of Western 207,300 207,300 207,300 621,900
Australia Curos curos curos enras
CSIRO AUD AUD AUD AUD
400,000 300,000 300,000 1,000,000
University of Sydney 152 400 152 400 152,400 457,200
curos Curos curos euros
University of Queensland 152130 152 400 152,400 457,200
CULOS CUrOS euros euros
Due Date ot 7 February 1December 1December
Contributions provided by 2008 2008 2009

other ee Contributors to

You

() You must agree and must ensure that the University of Western Australia, the
University of Queensland and the University of Sydney agree, under your agreements

with these other Fee Contributors, to cover on a pro-rata basis any discrepancy between
the total annual Contributions of the 7ee Contributors expressed in Australian dollars
and the total annual associate membership fee expressed in curos, as set out in Table 1

at item B.1.

() You must inform us in writing when You have received the 2007/2008, 2008/2009 and
2009/2010 Contributions from the other Fee Contributors in the ameounts identified at

Table 2.

Reinrbursenrent of the 1%e

{g)  Should Australia’s associate membership be terminated by the Australian Government
ot by EMBL before 28 February 2015 then You must request from EMBLL that ENBL
reimburse pro-rata, the Fee. If this reimbursement is veceived tfrom EMMBL You must
then refund to the Fee Contributors their Contributions to the Fee on a pro-rata basis,

24 March, 2009
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Attendance at EAMBL, Conned! smeetings

(h)  You may send a representative to attend all meetings of the ENMBL Council in Furope as
an Australian delegate. We will select a second Australian delegate, who will be
Australia’s Head of Delegation.

Collaborative Activitres weth FABI

M) As Lead Institution You will be responsible for the development and implementation of
collabarative rescarch activities occurring between Australian institutions and ENBIL,
specitically those concerning the establishment of LNBL Partner Laboratories within
Australia, and the provision of funding by Australia to IINMBL for Faculty Development
Program teams, as set out in the Instrument and assoctated documents.

() Given the substantial contribution made to the Fee by Us through the NCRIS Program,
Your development and implementation of collaborative activities with ILMBL must, so
far as is passible, harmonise with the NCRIS Principles listed in item B.1(b} of this
schedule.

Linplenenting Arrangements mnder the Lnstrument

(k) You must ensure that any Membetship Contracts signed between You and EMBL
regarding collaborative activities with ENMBL arc consistent with the Instrument and
with the Propased Principles regarding . Ausirafion Lssociate Membership of MBI document.

Luforming Anstralia’s research copminity

(b From 1 March 2009 onwards You must place online one or more web pages that
communicate Your activities, as T.ead Tnstirution, to Australia’s research community.
These pages must:

{i}  make publicly available (unless You gain Our approval to keep these
contidential}:

o the signed Insttument of Cooperation and the documents to whicl it
refers,

O any Mcmbership Contracts formed between You and EMBL;

o this agreement, plus agreements signed with the other Fee
Contributors in respect of them providing to You their Fee
Contributions;

o} Your annual ENMBL Reports (see item L).

{ii} state the dates of upcoming EMBL Council mectings, so far as these arc
known to You,

{iii} inform Australian researchers and students about how they may become
involved in collaborative activities with ENMBI;

{iv} state the locations and contact details for any ENBIL Partner Laboratories
that have been established in Australia.

Fralnation of the associate srepbership ditring 2012-13

(m) To enable the Australian Government to make an informed and timely decision
regarding whether or not to seek renewal of Australia’s associate membership beyond
28 February 2015, You must review the relationship between Australia and FNMBL in
respect of Australia’s associate membership by 1 March 2013.

(n)  You must inform Us of how You intend to conduct the review by 1 September 2012
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C. Project Period (clause 2)

The Project commences on the Date of this Agreement and must be completed by the
Completion Date.

D. Invoice Requirements (clause 3)

Invoices forwarded by You must be correctly addressed and include the:

a. title of Project;

b. Your name and ABN;

C. name of Program Dclegate;

d. agreement number or date of execution;

e. tees and expenses to be involced; and

f. bank account details for payment of the invoice by electronic funds transter.

Where the invoice relates to a taxable supply made under this agreement the invoice
must comply with the requirements for a tax invoice, as defined in the GST Act.

E. Acknowledgement and Publication (clause 6)

Unless directed by Us otherwise, You must ensurc that all publications, promeotional
material and activities relating to the Project issued or conducted by You contain the
tollowing acknowledgement: ““This Project ic supported by the <lustralian Gorersmrent.”

F. Insurance (clause 7)

You must maintain:

a. workers” compensation insurance for an amount required by the refevant Seate or

Territory legislation;

b. public liability insurance for $10,000,000 {ten million dollars} or more per claim.

G. Reporting (clause 9}

G.1  You must provide Us with a report {‘the Annual EMBL Report’ or ‘Report’) tor cach

year of the initial term of the associate membership. This Report must include the
following:

1 the names of Australian attendees at meetings of the FENBL Council and any

decisions made by the FABI. Council, which are of consequence for
Australia;
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